Preço: gratuito na edição electrónica, acesso por download.
INTRODUCTION
"… few authors dare speak out against editors; editors can use their position and status to infl uence future efforts to publish. (…) editors have near absolute power and can do what they like, in part because most journal boards do not provide oversight or an appeal process." (Light and Warburton, 2008: 58) "In what has been called the age of accountability, editors have continued to be as unaccountable as kings.
But stories of editorial misconduct are growing…" (Smith, 2008: BMJ Group Blogs) 1 Unethical conduct in scientifi c works or research misconduct breeds mistrust of the academician and represents a major breach in the progress of science (Sarr and Warshaw, 2006) . Cossete (2004: 215) defi nes research misconduct as "any deliberate conduct that goes against the more or less explicit ethical rules that a community of researchers has agreed on at a specifi c point in time concerning the behaviour to adopt when preparing or publishing the results of a research project". Such a defi nition is quite broad, encompassing any attempt to mislead other people. It applies not only to researchers, but also to journal reviewers and editors to the extent that it embraces any type of conduct likely to prevent the normal course of activities associated with the production and dissemination of knowledge (Cossette, 2004) .
Most of the breaches of research ethics documented in the relevant literature (see Figure 1 for the different types of research misconduct) derive from the misconduct of researchers in the form of plagiarism, data fabrication and redundant publication, and only a few (published) accounts exists on the misconduct of editors (Smith, 2006; Collins et al., 2007; Light and Warburton, 2008; Wager et al., 2009) .
Although the real magnitude of the phenomenon of research misconduct is still not precisely known (Fox and Braxton, 1994) , increasingly more cases are being detected and made public (Martin et al., 2007) . The public dissemination of such cases and refl ection upon them have been mostly concentrated in the sciences, namely the medical sciences (e.g., Martinson et al., 2005; Titus et al., 2008) , and hardly at all in the social sciences, let alone in economics and business. Regarding this latter fi eld, the most well-known cases report to plagiarism (Enders and Hoover, 2004; 2006) , with a quite recent case competently described by the editors of a top journal in the area of management and innovation (Martin et al., 2007) . Cossette (2004) , Smith (2006) , and Wager et al. (2009) As a result of the (growing) concern related to the (lack of) integrity of the work submitted or published in scientifi c journals (both printed and online), the Committee on Publication Ethics (COPE) was established in 1997.
Membership mostly includes Editors-in-Chief of scientifi c journals, with some publishers (e.g., Elsevier, Wiley-Blackwell, Springer, Taylor & Francis and the BMJ Publishing Group) having signed up their entire catalogue of journal titles as COPE members.
2 This organization aims at helping editors and publishers achieve and maintain a culture of research integrity based on the traditional, and perhaps outdated assumption that "…scientifi c community is essentially self-policing" (Martin et al., 2007: 910) .
The vast majority (not to say all) of the cases of academic/research misconduct, which have been accounted for in scientifi c journals, involve students and authors/researchers. In a simple bibliometric exercise (performed by the authors of this article) in the Scopus database, using 'research/academic misconduct' as the search keyword, we obtained 353 items, of which According to this data, research into academic misconduct is a rather recent phenomenon, with over 70% of the items being published over the last nine years. 4 As mentioned previously, the bulk of the research in the area targets student misbehaviours (cheating, copying in exams, plagiarism, etc.), and to a lesser extent, inappropriate behaviour by researchers/authors in the form of plagiarism, data fabrication, ghost authorship, to mention but a few.
No journal articles in the gathered data were found focusing on misconduct on the part of editors. This does not mean that such behaviour is nonexistent. As Smith (2006: 142) That BMJ Editorial recorded the case of an aggrieved author who complained to WAME's (World Association of Medical Editors) ethics committee after the BMJ went back on its promise to publish a paper. According to WAME's members the editor in question had behaved wrongly and the journal should honour its commitment to publish, which BMJ did.
This case was truly signifi cant, as it may have been the fi rst (and to the best of our knowledge, only) example of self-regulation by journal editors (BMJ, 2004 (BMJ, : 1301 : "[a]n author complained, a body of editors responded, and right -as perceived by those editors -was done".
Although back in 1997 an Editorial in BMJ (1997: 201) burton had in relation to the said paper, in 2004 they submitted a paper to the journal arguing that the claim was unfounded (it depended on confi dential data that could not be verifi ed and competing interests strongly infl uenced the study's fi ndings). The editors of the journal agreed to publish the paper with "major modifi cations," and in particular they wanted to remove the "unfair claims about the motives of the … authors." Five months after their paper was accepted, the editors still insisted on the removal of material that suggested that the results may have been infl uenced by competing interests.
One of the editors (and co-author of the paper in question) in an email to the authors plainly asserted: "basically accept my chops on your rejoinder and get it published soon in the JHE or take your critique elsewhere". Although they considered this "ultimatum editing", Light and Warburton decided to ac- This article provides further insights on the matter, describing a case involving editorial misconduct in a disregarded context, the social sciences.
In the next section (Section 2), we present the facts. Then, in the following sections, we discuss the perspective of the editors on the issue (Section 3), as well as the neglected legal perspective (Section 4) gathering some arguments challenging the traditional idea of science and scientifi c community as a self-regulating and self-policing body (Section 5). After the usual refereeing procedures, the paper was accepted in June 2007.
As requested, the corresponding author sent the author agreement form by fax. The proofs of the paper arrived by email, from the Publisher's editing offi ce in March 2008, and shortly afterwards, as requested, the revised proofs were sent back to that offi ce.
It was only at the end of December 2008 that the corresponding author received a new email from the Publisher's editing offi ce, asking to confi rm whether the amendments made (in March 2008) on the proofs were correct. Upon opening the fi le containing the fi nal paper, the corresponding author noted that the journal title was not correct. That same day, the corresponding author replied to the Publisher's editing offi ce, with CC to the Guest Editor, informing that the corrected proofs sent wrongly identifi ed the journal to which the article had been accepted.
The response came the following day, this time from the Guest Editor with CC to the Editor-in-Chief (who happened to be the editor-in-chief of the two journals in question, as the authors were then informed). Quoting the Guest Editor: (when the second proofs were received with the different journal title, Journal2), no further correspondence had been sent either by the Publisher or the editors (Guest and/or Editor-in-Chief). Hence, the authors, acting naturally on good faith, considered that their article was forthcoming in Journal1, and had spread this information among their peers as such. After a series of emails exchanged between the corresponding author and the Guest Editor, all with CC to the Editor-in-Chief, the latter decided to reply directly to the corresponding author, with the acknowledgment of the Publisher's Director, but not the Guest Editor.
>> 2. MISCONDUCT ON THE PART OF JOURNAL EDITORS: THE FACTS
In his fi rst email, the Editor-in-Chief claimed to have sent an email to the Guest Editor (on an undisclosed date), where an explanation of the whole process of issuing special issues was detailed -most of these details, if existent, are unknown to the authors submitting to Journal1 or the Publisher's other journal, as they are not specifi ed on the journals' offi cial webpage. Moreover, he argued that based on "the usual independent internal review process be- Summarizing the main facts concerning the 'case':
The paper went through, at least so the authors were told, the usual blind
• refereeing process -they received and corrected their paper according to the referee's comments and suggestions; at no point, after revising their paper, were they told that the paper did not meet the criteria for publication in Journal1; on the contrary, they received an acceptance email and the proofs for Journal1.
The Copyright Agreement was signed (30
•
th June 2007) after the paper was accepted by the Guest Editor. Given that no further information was received from the Editor-in-Chief or the Guest Editor -it took almost a year from the Guest Editor's acceptance to the delivery of the fi rst proofs, June 07-March 08, and from then to the second proofs, March 08-December 08, another 9 months, without any notifi cation as to the change in Journals -the authors were in their right to assume that the Copyright Agreement was in force, that is, the paper was to be accordingly published at Journal1.
At no time (and nowhere on the Publisher's website was such information
• clearly stated) did the Guest Editor or the Editor-in-chief notify the authors as to the fact that the acceptance email and the proofs sent were 'NOT REAL', or that they were part of a 'mysterious', 'parallel' scheme to keep papers for publication, at their convenience, in another of the Publisher's journals rather the one to which the authors had submitted the paper and had been informed as to its acceptance.
In the authors' opinion, this case clearly represents a serious breach of professional conduct and, in the measure that they were being implicitly pressured to accept publication in Journal2 (despite having signed copyright to Journal1), there was an ethical breach as well. As authors, the editors and publishers are committed to the highest ethical standards in scholarly publishing and the absence of notifi cation of a change in the journal in which the paper was to be published did not, according to the authors, conformed to that policy.
The suggestion by the Editor-in-Chief that the authors' claims were intent on "[p]utting a pressure on the publisher to publish a paper, or a special issue, which does not meet the journal requirements or standard, bring[ing] the academic and professional integrity of the journal into disrepute" was viewed by the authors as a strategy of the type "attack is the best form of defence"...
In the aftermath of the event, the corresponding author sent an email and a post letter to the Publisher's Director of Publications, who never replied.
Additionally, emails detailing the whole process and asking for guidance and support were sent to renowned editors of journals dealing with ethical issues and to several editors and researchers with scientifi c interests in the area of management, economics and innovation. The following section details these editors' perspectives on the case described here. 
MISCONDUCT ON THE PART OF JOURNAL EDITORS: THE EDITORS' PERSPECTIVE
Given the absence of an adequate body which could receive and advise on the subject, and the lack of response from the Publisher's overall Director, in March 2009 the corresponding author contacted by email six editors of renowned international journals whose aims deal with ethics in its various dimensions, 10 and three others from a top journal in the area of innovation studies.
11 Some of the answers from these journals' corresponding editors are quoted below, which reveal that this phenomenon might be more frequent that one would expected and that editors are a kind of self-regulated yet lawless body:
"It certainly seems unusual." (Editor B)
"It looks to me as though some kind of misunderstanding … between guest editor and editor, is at the root of your problem. The only difference between your situation and what I have seen at [journal] is that we catch this kind of thing before a manuscript gets to the page proof stage (because as editor I communicate directly with the publisher about which articles will go into production), so nothing goes into production until a regular editor has said "yes". We also have not dealt with this kind of rejection after "acceptance" by trying to publish the manuscript somewhere else without the author's permission. Rather, we simply have sent the manuscript back to the author, with an apology that the guest Additional efforts by the corresponding author were undertaken by establishing contacts with some current and former editors of a top journal in the management and innovation fi eld. These editors underlined the breach of trust and ethics that this process implied and the "moral obligation" to accept the paper in Journal1. From the 9 editors contacted 6 responded. To maintain confi dentiality, they are here identifi ed with letters (A to I), attributed in a randomly way. "This is indeed a serious matter. The most problematic element is the e-mail from Guest Editor announcing that your paper has been accepted for publication in Journal1 without a subsequent retraction or correction. (…) Unfortunately, there is not a lot that you are likely to be able to do about this.
WHO RULES THE RULER? ON THE MISCONDUCT OF JOURNAL EDITORS
In principle there appear to be two breaches of 'contract' --one the notification from Guest Editor which would likely be found not to be a contract because as he observes his labour was voluntary and the other in the acceptance of the copyright assignment form in June where you clearly state the journal which you are giving your paper to. Redress of these contractual matters through a legal forum is problematic in practice.
(…) the publisher is committed to the highest ethical standards in scholarly publishing and the absence of notifi cation of a change in the journal in which your paper is to be published does not conform to that policy.
You are very clearly justifi ed to regard this as a serious breach of professional behaviour and, to the extent, that you are being implicitly pressured into accepting publication with the Journal2 or are actually published there (despite your assignment of copyright to Journal1) there is an ethical breach as well." (Editor G) "… it would seem that you have been treated quite extraordinarily. You agreed with the Guest Editor, [name] , to submit a paper to a special issue of the Journal1. Your paper was submitted and accepted on this basis. In moral and perhaps also legal terms, you have a contract for your paper to be published in Journal1.
Occasionally, a paper may be switched from one journal to another. However, to do so requires the express agreement of all those concerned -the editor of the fi rst journal, the editor of the second journal, and of course the author. In this case, a due process for such a transfer does not appear to have been gone through. First of all, the managing editor of the fi rst journal also happened to be the managing editor of the second journal. If I had been in such a position, I would have deemed this a potential confl ict of interest, and asked two independent persons to make such a decision on behalf of the two journals involved. Secondly, at no point was your permission sought to effect such a transfer, and you only spotted it when sent the proofs. I fi nd this completely inexplicable.
You could certainly stress the point … about the transfer of your paper having not gone through due process, and that in recognition of this, the Publisher now have a moral obligation to accept the paper in Journal1." 
MISCONDUCT ON THE PART OF JOURNAL EDITORS: A LEGAL PERSPECTIVE
According to Article 2(1) of the Berne Convention, all productions in the literary, scientifi c and artistic domain, independently of the mode or form of its expression, are legally qualifi ed as "literary and artistic works".
On the same matter, the Copyright, Designs and Patents Act 1988 states, in Section 3(1), that the legal term "literary work" includes any work which is written, spoken or sung, with the exception of dramatic or musical works.
12
Not coincidental with the common law perspective of copyright, law jurisdictions of continental Europe (closer to the French droit d'auteur) underline the nature of the work as a personal creation of the author. As a form of selfexpression, the work refl ects on the personal reputation and integrity of the author. Therefore, he/she ought to be entitled to control every facet of that work (Phillips and Firth, 1995: 241) . Literary works are protected as oeuvres de l´esprit, 13 which means they are protected mainly because they are a work of the spirit of their authors. Considering that the paper referred to in Sections 2 and 3 of the present article falls undoubtedly under the category of "literary work", both according to the defi nition given by the Copyright, Designs and Patents Act 1988 and by the Berne Convention, it may also be considered a scientifi c oeuvre de l´esprit, since it was created by the mind of the authors, as a result of their previous investigations and has therefore, in the expression of Stamatoudi (2002: 64) , their "personal imprint".
The fi rst important legal premise to consider in the analysis of the situation described in Sections 2 and 3 is that the paper submitted to publication is object of copyright protection, both under the common law and the civil law jurisdictions.
Two main questions arise from the situation under analysis: the fi rst refers to the boundaries of the authors' right to decide whether and where to
On the notion of "literary work", see Cornish and Llewelyn (2007: 421-425 publish their literary works, and the second to whether and when the publisher becomes legally bound to publish the literary work.
With regard to the fi rst question, it is important to remember that the authors had submitted their paper to a special issue of a certain journal, Journal1.
After the refereeing procedures, the paper was accepted by the Guest Editor for publication in that particular journal, which is identifi ed in the Author Agreement. However, when the second proofs arrived, the authors noticed that the journal title did not correspond to the journal to which they had submitted the paper. Only after asking for clarifi cation, did it become clear to the authors that the Publisher intended to publish the paper in a different journal (Journal2).
This matter relates to the core of copyright protection: the author's exclusive right of disclosure.
As stated in Article 9(1) of the Berne Convention "Authors of literary and artistic works protected by this Convention shall have the exclusive right of authorizing the reproduction of these works, in any manner or form".
Consequently, in order for a publisher to publish a work he/she must have an agreement with the author, granting him/her an assignment or licence to publish.
In some countries, for example Portugal, 15 that assignment must contain specifi cally the authorized form of disclosure, publication and utilization, as well as the conditions of time, place and retribution.
It has been discussed whether the right of disclosure should or should not be considered a moral right of the author. This question is usually discussed in the civil law jurisdictions, where the protection of the author's moral rights is usually viewed as a consequence of the special relationship between the author and his/her work. 16 Following the opinion of Ascensão (2008: 157-14 The right of disclosure is here considered in a broad sense, as the exclusive right of the authors to bring their work to the public's knowledge, in any manner or form. In this broader sense, the right of disclosure includes in its ratio also the right to publish, described as the authors' exclusive right to reproduce or allow the reproduction of their work. Camoin was a pictorial artist. One night of 1914 he decided to rip and throw away some of his paintings. However, the next morning, a rag picker found the paintings and sold them to an art collector. Over the years, they were sold several times, until, eleven years later, Camoin discovered that these works had been put up for sale. Camoin then objected in court against the disclosure of these works without his consent. The court decided that, in this particular case, the author's right to disclosure (droit de divulgation) should prevail over the right of property of the paintings. In the courts' words, by disclosing his works against his will, the defendants had violated the author's personality, since the work of an author is "the expression of his thought, his personality, his talent, his art, and, in philosophical terms, of his individual self" (" 158), the right of disclosure presents apparent similarities with moral rights, especially with the moral right of authors to never disclose their work. In fact, one is tempted to say that both rights represent the two sides of a coin.
However, this is not the case. Moral rights are characterized by their inalienability. On the contrary, the author can transfer the right of disclosure to a third party and it is, therefore, an economic right.
By signing the Author Agreement, the authors gave permission to publish the paper in the journal specifi cally identifi ed in the Agreement, but not in any other journal. Therefore, the publisher was forbidden by law to publish the paper in another journal. And we believe the answer to be the same, even if the authors did return the second proofs with the amendments. In this case, considering the written form of the assignment to be only an "ad probationem" formality (which is not unanimous), the publisher would still have to prove that the authors had taken note of the change in journal title in the second proofs and that by returning the corrected proofs, the authors implicitly agreed with the change in the journal in which the paper was to be published.
If the journal for publication was changed without obtaining the consent of the authors, the publisher would have violated the Author Agreement as well as the exclusive right of the authors to decide whether or not to publish their work. Fortunately, the authors became aware of the intended conduct in time and were able to avoid the infringement of their right.
It is also questionable if the publication of the work in the different journal could be considered a violation of the authors' right to the integrity of the work.
The right to the integrity of the work is a moral right, recognized both by the civil law and the common law jurisdictions and by the Berne Convention.
17
In the United Kingdom, the right of integrity is stated in Section 80 of the Copyright, Designs and Patents Act 1988, under the heading "Right to object to derogatory treatment of work". In order for authors to invoke this moral right, they have to prove that their work was subjected to a "treatment" in the sense given by Section 80(2a) of the Copyright, Designs and Patents Act 1988 and that this treatment is "derogatory" in the sense given by Section 80(2b) of the same Act.
18
In the civil law jurisdictions, as well as in the Berne Convention, the notion of "treatment" is usually broader and the focus is put mainly on the damages
17
Article 6bis (1) caused by the action to the honour or reputation of the author. Authors may invoke their moral right to the integrity of the work whenever a third party's action in relation to the work is or is likely to be damaging to their honour or reputation.
Considering the right of integrity under the United Kingdom's jurisdiction, Phillips and Firth (1995: 250) mention that "it is unlikely that placing a work in an inappropriate context constitutes "treatment"". Focusing on the case under analysis, it is also unlikely that the publication of the paper in a different, yet still scientifi c, journal would, per se, imply any damage to the honour or reputation of the authors. Unless special circumstances indicated a different outcome, this case apparently does not implicate a violation of the authors' right to the integrity of the work.
However, the authors had already rightly diffused through their peers that the paper would be published in the journal it was submitted to, Journal1. Therefore, the publication of the paper in a different journal (namely, Contracts are a typical form of exercising exclusive economic copyrights and among these contracts, the publishing contract is undoubtedly "the prototype of copyright contracts" (expression taken from Ficsor, 2008: 51) .
The main characteristic of the publishing contract is that the publisher is given not only the power to publish the author's work, but also has the legal obligation to do so. Publishing the work is an essential element of the contract.
19
The publishing contract is based on a bilateral commitment between authors and publishers: authors contribute with the results of their intellectual activity and are usually bound not to publish that work elsewhere and to abide by the journal requirements; publishers commit to publishing the papers in the agreed terms.
As has been said several times before, the authors of the paper referred to in Sections 2 and 3 of this article, after the refereeing procedure and the acceptance of their paper by the Guest Editor, signed a document entitled "Author
On the Italian contratto di edizione per le stampe, see Sanctis and Fabiani (2007) . Agreement". This document states that the authors assign the publisher the copyright of that particular paper to be published in the identifi ed journal (Journal1) and that the publisher undertakes to publish the paper in that journal. However, the document also states that the Agreement only comes into effect if the paper is accepted, by the publisher, for publication. This particular clause is the key to decide whether or not the publisher was bound to publish the authors' paper.
By analyzing the above-mentioned clause, the fi rst conclusion one can draw is that the parties consider they have reached an agreement, which automatically comes into effect once the article is accepted for publication.
However, this acceptance for publication is likely to raise qualifi cation problems, if we examine the clause under the civil law and the common law jurisdictions.
20
Under the common law jurisdiction, this clause is likely to be considered a contingent condition precedent. 21 This means that the contract has already been concluded, but it only becomes binding if and when the paper is accepted for publication.
The specifi city of this condition is that its fulfi lment rests on the decision of one of the parties, in this case, the publisher. This clause is very similar to the "subject to satisfaction" condition (Peel, 2007: 70-71) , wherein the contract only comes into effect when one of the parties informs the other that he is satisfi ed with the subject-matter or any other aspects relating to the other's performance.
Similarly to the "condition of satisfaction", it seems reasonable to conclude that the condition here analyzed occurs if and when the publisher informs the authors of his/her decision to publish the paper. Applying the exact same reasoning to this case, the requirement for communication of the decision to publish the paper may be satisfi ed by conduct from which the decision to publish can be inferred. This requirement was fulfi lled, if not sooner, when the publisher sent the authors the fi rst proofs of the article. Therefore, considering the clause a contingent condition prece-
The solutions presented below are representative of the common core principles of each main European legal family, but do not take into consideration the specifi cities of individual countries' legislation.
21
For further information on this subject, see Peel (2007: 67-72) .
22
This problem only rises if we consider that the Guest Editor did not have the legal power to bind the publisher by his initial decision to accept the paper for publication.
23
Also in the twelfth edition, by Peel (2007: 70, footnote 575 Under the civil law jurisdictions, the qualifi cation of the clause "the Agreement only comes into effect if the paper is accepted for publication" as a contingent condition may raise more diffi culties than in the common law jurisdictions, where the legal concept of condition has a broader sense. One possible problem is that several countries refuse the validity of a condition based on an event, whose occurrence relies solely on the debtor's discretion.
24
Moreover, the event consists of the acceptance, by the publisher, of his main obligation.
If the clause is considered to be a contingent condition, the reasoning presented for the common law jurisdictions is also valid and applies fully
here. Another solution is to consider the Author Agreement as an Option
Contract. 25 In this case, the authors are already bound to the conclusion of the contract, with the contents of the Author Agreement, but the publisher maintains full freedom to decide whether or not to conclude the contract in question. The contract is concluded by a unilateral declaration of will by the publisher.
Independently of the clause being qualifi ed as a condition or as an indicator of an Option Contract, the solution is identical. The declaration of will may be expressed by conduct, as long as the conduct is accompanied by the intention of becoming legally bounded. 26 In the case under analysis, the publisher's conduct of sending the proofs will be considered a declaration of the will to conclude the contract if it is accompanied by the intention to conclude the contract.
However, this intention is ascertained, in most European legal systems, in accordance with the objective principle, which means that an apparent intention is suffi cient if it is enough to induce a reasonable person to believe
In the civil law jurisdictions it is usual to distinguish, within these conditions depending on the discretion of one of the contract parties (called "condition potestative" in France), between those in which the fulfi llment of the condition depends purely on the discretion of the debtor (a simple "because I want to") and those in which the fulfi llment of the condition depends on a will infl uenced by outside interests, objectively appraised. Only the fi rst type of conditions is usually considered void. See, for the French legal system, Carbonnier (2000: 263-264) , for the Italian legal system, Roppo (2001: 616-619) and for the Portuguese legal system, Pinto (2005: 565-566) .
25
Also alerting to the possible diffi culty in distinguishing between a contingent condition precedent a parte debitoris and an option contract, Roppo (2001: 618) : "Immaginiamo adesso che la condizione sia applicata a una compravendita, i cui effetti sono subordinati a che l`alienante dica che vuole alienare. Un contratto del genere non fa scandalo, perché corrisponde in sostanza a un`opzione di vendita". In this case, by sending the proofs, the publisher induced the authors to believe the paper had been accepted for publication and that the publishing contract was, therefore, effective. Independently of the publisher's real intentions (which we cannot have access to), the act of sending the proofs of publication to the authors, more than six months after the signature of the Author Agreement, is adequate to lead a reasonable person to believe the paper was accepted to be published.
WHO RULES THE RULER? ON THE MISCONDUCT OF JOURNAL EDITORS

29
The answer to the second question is, consequently, likely to be affi rmative, in the sense that the publisher was bounded by contract to publish the paper in the journal identifi ed in the Author Agreement.
Admitting the existence of the contract, the publisher committed a breach of contract, by refusing to publish the authors' paper in the identifi ed journal without a lawful excuse.
Given the importance of contracts as a privileged means to regulate and promote individual interests, every jurisdiction contains legal provisions concerning the protection of a victim of breach of contract. However, the majority of these remedies requires that the injured party bring an action in court. 30 And even though there is a growing effort to ensure every person has access to courts and consequently to justice, a lawsuit against a publisher, in order to sue for breach of a publishing contract, raises particularly diffi cult problems for the author. Referring to the objective nature of the "Test of Intention", in England, see Beatson (2002: 31) . Also addressing this issue, in Germany, Fikentscher and Heinemann (2006: 91-97 ) and, with more details, Brehmer (1992) . In the context of the formation of contracts in Italy, Roppo describes the notion of "conclusive behaviour" (comportamenti concludenti) as an active behaviour which, in the given context, has the semantic meaning that the party wants to enter the contract (Roppo, 2001: 199-201) .
As an exception to the objective principle, the French legal system adopts a subjective perspective, stating that the person will only be bound if it is his real intention to be bound. However, a party alleging, in this context, that they had no intention to be bound must make this allegation plausible. This is probably why Carbonnier states that, even though in France the declaration of will only has value if it is consistent with the inmost will (subjective principle) and in Germany the declaration of will is the essence of the contractual consent (objective principle), it is important not to exaggerate the difference of consequences on a practical level (Carbonnier, 2000: 91) .
28
The objective principle was also adopted by the Principles of European Contract Law, in Article 2:102, which states that: "The intention of a party to be legally bound by contract is to be determined from the party's statements or conduct as they were reasonably understood by the other party" (Lando & Beale, 2000: 143) .
29
Moreover, the elaboration of the fi rst proofs by the publisher can be interpreted as an act of performance of the contract, since it is already part of the process to publish the paper. Roppo qualifi es this performance as being part of the negozi di attuazione, that is, particularly contracts in which the will to contract is revealed by the beginning of performance (Roppo, 2001: 200) .
30
For a comparative analysis on the remedies for breach of contract, see Zweigert and Kötz (1998: 470-515) and Laithier (2004) .
31
One important problem, not directly related to the legal systems, is the eventual fear of the author to be blacklisted and prevented from publishing his future works. Writing about this problem in relation to freelance authors, see D´Agostino (2005: 167) . Firstly, when involving scientifi c journals and academic authors, there is a strong possibility that the case will have connections to more than one country (for example, if the author has a certain nationality or place of residence and the publisher's headquarters are located in a different country). In this scenario and applying international private law rules, it is very likely that the author will have to bring the suit to a court in the country of the publisher's headquarters. This will not only signifi cantly increase the legal costs of the action, but also those related with legal counselling.
Secondly, a considerable amount of scientifi c articles concern research and subjects related to a specifi c moment in time and the interest of their publication is not compatible with the usual delays in court decisions. For that reason, even if we consider the possibility of the court recognizing the author's right to the specifi c performance of the contract (which, in the case under analysis, would mean that the publisher would be forced by the court to publish the paper), 32 that decision may come too late to protect the author's interests.
Thirdly, when considering a suit for damages, it is very diffi cult to determine and prove the amount of damages suffered by the authors with the breach of the publishing contract, since the publication was not remunerated and the publisher did not obtain any profi t from the breach.
33
For all the above-mentioned reasons, although legal systems provide different instruments of protection to avoid, compensate for and punish misconduct on the part of journal editors, the social and economic power unbalance between authors and publishers suggests the importance of alternative solutions before or instead of pursuing a lawsuit.
Journals should provide the authors with general rules on appeals against editorial decisions and, in an ideal and transparent process, they should also consider the possibility of resorting to an impartial third party to evaluate the disagreement.
34
32
The possibility of the author being granted specifi c performance in this case is not unanimous, even if we consider only the common law jurisdiction. On this subject and mentioning two cases with opposite decisions (one recognizing specifi c performance of a contract to publish a piece of music and another denying specifi c performance of a contract to publish a book on the grounds that it would require continued co-operation between the publisher and the author), see Peel (2007 Peel ( : 1114 
CONCLUSIONS
"If editorial freedom is thought to mean that editors should be free to do whatever they want, then it is a myth. (…) Perhaps because of the power of the myth of editorial freedom editors are often much less accountable than other professionals, and there are many examples of editors abusing their positions without any retribution." (Smith, 2006: 139) Most of the breaches of research ethics documented in the relevant literature derive from researchers' misconduct in the form of plagiarism, data fabrication and redundant publication. Very few (published) accounts exist on editorial misconduct, and (up to the present date) are exclusively situated in medicine-related areas. Such a lack of accountability is to a large extent explained by the absence of a regulatory body.
Given concerns (mainly by editors) with the increasing lack of integrity of the work submitted or published in scientifi c journals (both printed and online), some organizations, most notably, the World Association of Medical Editors (WAME) and the Committee on Publication Ethics (COPE), were established in the 1990s. These bodies were mainly directed at helping editors and publishers to achieve and maintain a culture of research integrity based, nevertheless, on the assumption of a self-policing scientifi c community (Martin et al., 2007) .
The concerns and public case discussion about ethical behaviours in the process of scientifi c research have been almost exclusively centred on the medical sphere. Bodies comparable to WAME in role and scope do not exist in other scientifi c areas. Although COPE includes already a considerable number of journals from the social sciences domain, the number of publishers that have signed up their entire catalogue of journal titles as COPE members is still meagre. Specifi cally, in innovation studies area only twelve journals from four publishers (Elsevier, Emerald, Taylor & Francis Wiley-Blackwell) are, at the present moment, members of COPE. This raises diffi culties or even prevents that processes of potential misconduct, namely by editors against authors, and particularly in areas outside the medical sciences, be properly investigated and solved (Light and Warburton, 2008) .
This article presented detailed evidence on a case involving editorial misconduct in the domain of the social sciences, more exactly in innovation studies area. Beside the facts concerning the misconduct process, it provided a legal perspective on the phenomenon. We can from this particular case conclude that although legal systems provide different instruments of protection to avoid, compensate for and punish misconduct on the part of journal editors, the social and economic power unbalance between authors and editors suggests the importance of alternative solutions before or instead of bringing a lawsuit to court. Journals should provide the authors with general rules on appeals against editorial decisions and, in an ideal and transparent process, they should also consider the possibility of resorting to an impartial third party to evaluate the disagreement. This is precisely why Associations like WAME and COPE are worthy of praise and their example should be followed by editors of journals in all scientifi c areas.
